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QUESTIONS PRESENTED 

The appellant served the sentences imposed on him by a 
1935 judgment of the District Court and was released from 
federal custody in 1939. He is presently imprisoned as an 
habitual offender in a New York state prison under sentence 
of a New York state court. In 1950 the appellant filed a 
motion to vacate the 1935 District Court judgments, claiming 
that his plea of guilty was made without counsel and without 
a waiver of counsel. 

In the appellee’s opinion the questions presented are: 

1. Did the District Court have jurisdiction to entertain the 
appellant’s motion, either under 28 U. S. C. 2255, or as a 
request for relief in the nature of a writ of error coram nobist 

2. Was appellant barred from relief in a coram nobis pro¬ 
ceeding by his unexplained delay of over fifteen years before 
attacking the legality of his convictions? 
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SJmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11236 

James Bufford Farnsworth, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE UNITED ST A TES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTEBSTATEMENT OF THE CASE 

The appellant is presently confined in Auburn State Prison, 
New York, serving a term of 15 years to life imprisonment pur¬ 
suant to a judgment of the Westchester County Court in New 
York. Appellant has been sentenced as a fourth felony of¬ 
fender, 1 having been convicted of attempted burglary in the 
third degree in the State of New York, and being the same per¬ 
son previously convicted in the criminal court of Baltimore, 
Maryland, of four felonies in September 1929; of two felonies 
in the United States District Court for the District of Colum¬ 
bia in May 1935; and three felonies in Norfolk, Virginia, in 
November 1939 (J. A. 34). 2 The instant appeal relates only 


1 § 1942 Penal Law, New York. 

1 In more detail, appellant’s criminal record is as follows: September 9, 
1929. 4 convictions for forgery at Baltimore. Maryland. Sentenced to 1 
year in jail on each count, to run concurrently. 

January, 1931, conviction for Army fraudulent enlistment, desertion, 
escape. Sentenced to 5 years. (Continued, on p. 2) 


(1) 
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to the judgment of the District Court for the District of Colum¬ 
bia of May 3, 1935, wherein the appellant was sentenced to 
terms of three to six years and two to three years imprisonment, 
to run concurrently, for housebreaking and larceny. Appel¬ 
lant has long since served that sentence. He was committed 
to the United States Penitentiary at Atlanta, Georgia, in June. 
1935 and was conditionally released from that institution on 
October 4, 1939. 

In November 1950. some fifteen years after his conviction 
in the District of Columbia—four years after his New York 
conviction—appellant filed a motion to vacate the District of 
Columbia judgments of conviction of May. 1935. His motion 
alleged, inter alia,: 

Second: That, at his arraignment on the indictment, 
petitioner pleaded guilty solely because he was advised 
by agents of the F. B. I. that all other charges pending 
against him in other courts would be quashed, should 
he so plead. 

Third: That petitioner, at the time of his plea when 
sentence was imposed, was ignorant of his constitutional 
right to counsel. He was not advised by the court of 
his right to counsel, and the Court did not assign, at¬ 
tempt to assign, or otherwise furnish petitioner with 
counsel for his defense. 

Fourth: That petitioner did not competently or in¬ 
telligently waive his constitutional right to the advice 
and assistance of counsel (J. A. 25). 

In an opposition to the motion to vacate, government coun¬ 
sel pointed out that 

May 3, 1935, convicted of housebreaking and larceny in the District of 
Columbia. Sentenced to terms of 3 to 6 years and 2 to 3 years, to run 
concurrently. 

November, 1939, convicted in Norfolk, Virginia, on three charges of 
burglary. Sentenced to 5 years on each charge, to run concurrently. 

January, 1940, Richmond, Virginia, convicted of burglary. Sentenced to 
20 years. 

December 10, 1946, convicted of attempted burglary (third degree) in 
Westchester County Court, New York, and sentenced to a term of 15 years 
to life imprisonment as a fourth felony offender on March 26. 1947 (J. A. 
33-36). 
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The records of the Court fail to disclose whether the 
defendant was advised of his right to counsel or whether 
he waived counsel. In the manner of all the other rec¬ 
ords of cases handled at that time, long before we had 
court reporters, the minute entries state merely that the 
defendant appeared “in proper person’’ at his arraign¬ 
ment on April 15, 1935, and at the time of sentence, on 
May 3, 1935, Justice Jesse Adkins, now retired, impos¬ 
ing sentence. The minutes of the arraignment state 
that “the defendant being arraigned upon the indict¬ 
ment the reading whereof he specifically waives, pleads 
guilty thereto”; and the minutes of the sentencing state 
that “thereupon it is demanded of the defendant what 
further he has to say why the sentence of the law should 
not be pronounced against him and he says nothing ex¬ 
cept as he has already said.” (See Crim. Minute Book 
No. 97, pp. 401, 442, U. S. District Court for Dist. of 
Col.) (J. A. 32-33). 

Attached to the opposition was an affidavit of the assistant 
district attorney of Westchester County, New York, who had 
prosecuted the proceedings in the New York court. That af¬ 
fidavit stated that appellant had been represented by able coun¬ 
sel in the Westchester court and “although he had ample op¬ 
portunity to do so [he] * * * made no attempt at any 

time during either trial or at the time of sentence * * * 

to challenge the constitutionality of his prior convictions in 
the United States District Court for the District of Colum¬ 
bia * * *” (J. A. 34). 

According to the “Admission Summary” made at the At¬ 
lanta Penitentiary when he commenced serving the sentences 
imposed here, appellant admitted the charges against him and 
assigned as his motive that it was an “easy way to get money” 
(J. A. 37). 

Appellant was born in 1907 in Illinois but later moved with 
his family to Minneapolis. He graduated from high school in 
Minneapolis at the age of eighteen, some ten years before his 
conviction in the District of Columbia. The appellant in 1935 
was rated as a person of superior intelligence. (J. A. 38). His 
conviction here in that year, moreover, was not his first brush 
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with criminal procedure. Apart from his Army conviction 
his criminal record shows that appellant had been arrested in 
New York on charges of assault and robbery. These charges 
were dismissed after he was extradited to Baltimore, where in 
1929 he was sentenced to one year in jail on each of four “bogus 
check” charges. (J. A. 35.) 

The trial court denied the motion to vacate, writing an opin¬ 
ion as follows: 

The defendant is not now a prisoner in custody under 
sentence of a Court of the United States. § 2255 pro¬ 
vides that the motion may be made at any time where 
the petitioner is in custody under sentence of a Federal 
Court. Defendant, therefore, does not meet the re¬ 
quirement of § 2255. 

Sixteen years have elapsed since the defendant was 
convicted in this Court. He not only completed service 
of the sentence imposed here but served other sentences 
in Virginia. He certainly has not shown reasonable 
diligence in presenting his claim, for it was not until he 
was serving the New York sentence that he sought to 
attack the validity of the judgments of conviction here. 
In United States v. Moore, 7th Cir. 166 F. (2) 102, the 
Court said: 

“The reasons which support the rule requiring dil¬ 
igence seem obvious. The Government must assert its 
cause of action against the defendant within a limited 
time; and, after judgment, especially upon a plea of 
guilty, it may naturally assume that the transaction is 
closed and rely upon finality of the judgment. Conse¬ 
quently, there is no reason for longer preserving evi¬ 
dence and maintaining contact with witnesses. Law 
enforcement officials change, witnesses die, memories 
grow dim. The prosecuting tribunal is put to a dis¬ 
advantage if an unexpected retrial should be necessary 
after long passage of time. Of course, these considera¬ 
tions should not work to the disadvantage of a defend¬ 
ant who acts promptly, but if, after knowledge of the 
facts relied upon, he wilfully delays the assertion of his 
rights to the disadvantage of the Government, the re- 
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suits may often be not the granting of a new trial to a 
defendant but the practical denial of any support for 
the Government to prosecute its action. All limitations 
upon the assertion of rights and the granting of remedies 
are based upon sound public policy, reasons for which 
need no further elaboration but apply to and are the 
basis for the requirements of diligence.” 

In the Moore case, supra, the Court denied a motion 
to vacate the Federal sentence on the following 
grounds: (1) that it must appear that a retrial would 
result in a different judgment from the one vacated; 

(2) that the petitioner had slept upon his rights; and 

(3) that the defendant at the time of his subsequent 
sentence as an habitual offender had full opportunity 
to contest the validity of the earlier sentences. 

The defendant has no greater rights under a writ of 
error coram nobis than under § 2255, for this section is 
in the nature of an application for a writ of error coram 
nobis, and the Court, in United States v. Calp, United 
States District Court of Maryland, 1949, 83 F. Supp. 
152, held that Section 2255 is the modern substitute 
for the ancient common law writ of error coram nobis. 

Defendant says that he contested and challenged every 
issue at the hearing had in the Westchester County 
Court in the State of New York prior to his sentence 
and also says he was estopped from challenging the 
constitutionality of his Federal conviction. The affi¬ 
davit of the Assistant District Attorney of Westchester 
County, New York, which has been filed in this case, 
denies that he ever challenged the constitutionality of 
his convictions in the Supreme Court of the District of 
Columbia. The records of this Court also show that 
at no time has he attacked the validity of the judg¬ 
ments of conviction of 1935. 

Defendant has not denied his guilt in this case, but 
admitted it when interviewed by the Federal authori¬ 
ties after he was sentenced. According to the certified 
copy of defendant’s admission summary in the Atlanta 
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Penitentiary, he admitted the charge and assigned as the 
motive “easy way to get money.” Because this Court 
is without jurisdiction to grant the relief sought under 
$ 2255 of Title 2S. U. S. C. A.; because there is no 
showing that a retrial would result in a different judg¬ 
ment. that is. a showing of fact constituting a valid de¬ 
fense or of the possibility of proving innocence; because 
the defendant has too long slept upon his rights; and 
because the defendant at the time of his subsequent 
sentence as a habitual offender had full opportunity to 
contest the validity of his prior convictions, it is, by 
the Court, this 20th day of September 1951, 

Ordered that the motion to vacate and set aside the 
two judgments of conviction rendered against him in this 
Court on May 3,1935, be, and the same is hereby denied. 

This appeal followed. 

APPLICABLE STATUTES AND RULES 

28 U. S. C. 2255: 

Federal custody; remedies on motion attacking sen¬ 
tence .—A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to be 
released upon the ground that the sentence was imposed 
in violation of the Constitution or laws of the United 
States, or that the court was without jurisdiction to im¬ 
pose such sentence, or that the sentence was in excess 
of the maximum authorized by law, or is otherwise sub¬ 
ject to collateral attack, may move the court which im¬ 
posed the sentence to vacate, set aside or correct the 
sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the case 
conclusively show that the prisoner is entitled to no re¬ 
lief, the court shall cause notice thereof to be served 
upon the United States attorney, grant a prompt hearing 
thereon, determine the issues and make findings of fact 
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and conclusions of law with respect thereto. If the 
court finds that the judgment was rendered without 
jurisdiction, or that the sentence imposed was not au¬ 
thorized by law or otherwise open to collateral attack, 
or that there has been such a denial or infringement of 
the constitutional rights of the prisoner as to render the 
judgment vulnerable to collateral attack, the court shall 
vacate and set the judgment aside and shall discharge 
the prisoner or resentence him or grant a new trial or 
correct the sentence as may appear appropriate. 

Federal Rules of Criminal Procedure: 

Rule 32 ( d ). Withdrawal of plea of guilty. —A mo¬ 
tion to withdraw a plea of guilty or of nolo contendere 
may be made only before sentence is imposed or im¬ 
position of sentence is suspended; but to correct mani¬ 
fest injustice the court after sentence may set aside the 
judgment of conviction and permit the defendant to 
withdraw his plea. 

Rule 33. New trial. —The court may grant a new trial 
to a defendant if required in the interest of justice. 
If trial was by the court without a jury the court may 
vacate the judgment if entered, take additional testi¬ 
mony and direct the entry of a new judgment. A mo¬ 
tion for a new trial based on the ground of newly dis¬ 
covered evidence may be made only before or within 
two years after final judgment, but if an appeal is pend¬ 
ing the court may grant the motion only on remand of 
the case. A motion for a new trial based on any other 
grounds shall be made within 5 days after verdict or 
finding of guilty or within such further time as the court 
may fix during the 5-day period. 

Rule So. Correction or reduction of sentence. —The 
court may correct an illegal sentence at any time. The 
court may reduce a sentence within 60 days after the 
sentence is imposed, or within 60 days after receipt by 
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the court of a mandate issued upon affirmance of the 
judgment or dismissal of the appeal, or within 60 days 
after receipt of an order of the Supreme Court denying 
an application for a writ of certiorari. 

SUMMARY OF ARGUMENT 

The main question is the jurisdiction of the District Court 
to entertain a motion to vacate judgments of conviction by 
one who has long since served the sentences thereby imposed 
on him and who is now in prison under the judgment of a New 
York state court. 

The District Court had no jurisdiction under 28 U. S. C. 2255, 
for that section is limited to motions by persons “in custody 
under sentence of a court established by Act of Congress/’ 
United States v. Lavelle, — F. 2d —. 2d Cir., No. 22046, de¬ 
cided January 2S, 1952. 

In view of the adoption of the Federal Rules of Criminal 
Procedure and the enactment of 2S U. S. C. 2255, the District 
Court, a court limited to jurisdiction conferred on it by Con¬ 
gress, had no jurisdiction to entertain the motion as a request 
for relief in the nature of a writ of error coram nobis. 

Moreover, it “is in the interest of justice that a decision 
on the propriety of a trial be reached as soon after it has ended 
as is possible, and that decision be not deferred until the trial’s 
story has taken on the uncertainty and dimness of things long 
past.” U?iited States v. Smith, 331 U. S. 469. Assuming the 
existence of the remedy for which he contends, the appellant, 
a person of superior intelligence, who served his sentences with¬ 
out attempting to contest the legality of his conviction, and 
who waited over fifteen years to attack his conviction, has not 
shown the diligence required of one seeking the relief he asks. 
The District Court ruling to that effect should be affirmed. 


ARGUMENT 


I 

Appellant’s motion to vacate the 1935 judgments of the Dis¬ 
trict Court, made long after he had served the sentences 
imposed, was properly denied. Since appellant is presently 
confined as a fourth felony offender under a judgment of a 
Court of the State of New York, he cannot invoke 28 U. S. C. 
2255, which is limited to motions by prisoners “in custody 
under sentence of a court established by Act of Con¬ 
gress * * *” 

The primary question here is the jurisdiction of the District 
Court to entertain the motion filed by this appellant. Unless 
that jurisdiction exists, a discussion of the merits of the motion 
is premature. 3 We contend that the District Court did not 
have such jurisdiction. Johnson v. Zerbst, 304 U. S. 458, on 
which appellant places his main emphasis, did not present that 
jurisdictional barrier, for the statute there specifically pro¬ 
vided for collateral attack by way of habeas corpus. 4 Of in¬ 
terest here, moreover, is the observation made in the Zerbst 
case: 

If these contentions be true in fact, it necessarily fol¬ 
lows that no legal procedural remedy is available to 
grant relief for a violation of constitutional rights, un- 

1 Throughout his brief appellant refers to the judgements attacked as 
“void.” We submit that the judgments are valid and subsisting ones until 
they are declared void in an appropriate proceeding:. Appellant's mere 
allegations in the present proceeding: do not void the judgments. That 
requires proof, in a court of competent jurisdiction, sufficient to overcome 
the presumption of validity of the judgments. Cf. Johnson, v. Zerbst, 304 
U. S. 458. 

* Sec the recent decision in United States v. Hayman, 342 U. S. 205: 

"Power to issue the writ of habeas corpus, ‘the most celebrated writ in the 
English law,’ 7 was granted to the federal courts in the Judiciary Act of 
17S0, 1 Stat. 73, S1-S2. Since Congress had not defined the term ‘habeas 
corpus,' resort to the common law was necessary." Although the objective of 
the Great Writ long has been the liberation of those unlawfully imprisoned, 
at common law a judgment of conviction■ rendered by a court of general 
criminal jurisdiction was conclusive proof that confinement was legal. Such 
a judgment prevented issuance of the writ icithout more ." 

“In 1867, Congress changed the common-law rule by extending the writ 
of habeas corpus to ‘all cases where any person may be restrained of his 
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less the courts protect petitioner's rights by habeas 
corpus. [Emphasis supplied.] 304 U. S. at 467. 

The appellant has served the sentence imposed on him by the 
1935 District Court judgment and is now confined in a New 
York prison under a judgment of a court of that state. He 
contends that the District Court had power to entertain his 
motion under 2S U. S. C. § 2255 or under an inherent power to 
grant a writ of error coram nobis. 

We think it clear that the court had no jurisdiction under 
2S U. S. C. > 2255. That section by its own terms is available 
only to “A prisoner in custody under sentence of a court estab¬ 
lished by Act of Congress * * Since appellant is con- 

cededly not such a person the section is of no avail to him. 
United States v. Lavelle , —F. 2d —. 2d Cir., No. 22046, decided 
January 28, 1952. There, in an opinion reciting facts very 
close to this case, the court said: 

Swan, Chief Judge: 

This is an appeal from an order denying the appel¬ 
lant's motion under 28 U. S. C. A. § 2255 to vacate a 
sentence of IS months’ imprisonment imposed in March 
1943 on plea of guilty to an indictment which charged 
him with forging a postal money order and uttering 
the same in violation of IS U. S. C. A. § 347 (1940 ed.). 

or her liberty in violation of the constitution, or of any treaty or law 
of the United States.” and providing for inquiry into the facts of detention. 
14 Stat. 3S5. * * * 

‘•Under the 1SG7 Act, 11 United States District Courts have jurisdiction to 
determine whether a prisoner has been deprived of liberty in violation of 
constitutional rights, although the proceedings resulting in incarceration 
may be unassailable on the face of the record. Under that Act. a variety 
of allegations have been held to permit challenge of convictions on facts 
dehors the record .” 11 [Emphasis supplied.] 304 U. S. at 210 et seq. 

~ Footnote omitted. 

* Footnote omitted. 

‘Footnote omitted. 

11 Now incorporated in 2S U. S. C. (Supp. IV) § 2241 et seq. 

13 * * * .Johnson v. Zcrbst, 304 U. S. 45S (1938) (no intelligent waiver 

of counsel in federal court) * * *. 

Since appellant is not in custody within the territorial jurisdiction of the 
District Court for the District of Columbia, habeas corpus will not lie here. 
2S U. S. C. 2241. Ahrens v. Clark, 335 U. S. 1SS. 


11 


No appeal was taken and he duly served this sentence. 
He is currently confined under a state conviction of 
grand larceny to which he pleaded guilty in the County 
Court, Kings County, on November 27, 1945, and for 
which he was sentenced to a long imprisonment as a 
second offender, N. Y. Penal L. § 1941, because of his 
prior federal conviction. In June 1949 he was released 
on parole but on November 23, 1949, was returned to 
prison because of forgery committed while on parole. 
The appellant’s motion, filed November S, 1950, alleges 
that his federal conviction is void because his plea of 
guilt was made without the assistance of counsel and 
without his having been informed of his constitutional 
right to such assistance. He was granted an oral hear¬ 
ing. at which he testified and was represented by court 
appointed counsel, before the same judge who had taken 
his plea and imposed the sentence. At the conclusion 
of the hearing the judge filed a written opinion in which 
he found that the defendant had understood the charges 
made against him and the punishment which might be 
imposed and had intelligently and competently waived 
his right to counsel. 

On the appeal the appellant has been represented by 
assigned counsel to whom the court wishes to express 
its thanks and commendation for this public service 
ably performed. 

Before we can reach the merits of the controversy we 
must determine whether the District Court had juris¬ 
diction to entertain the appellant’s motion. United 
States v. Bradford, 2 Cir., — F. 2d — (January 24, 
1952). The question whether the remedy provided by 
section 2255 is available to a convicted defendant who 
has completely executed his sentence and been released 
from custody thereunder had not been decided by this 
court at the date of the hearing on the appellant’s mo¬ 
tion. We noted the existence of the question in United 
States v. Rockover, 171 F. 2d 423, 425, but did not find 
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it necessary to determine it. 1 It was, however, deter¬ 
mined in United States v. Bradford, supra. In accord 
with that decision is Lopez v. United States, 9 Cir., 186 
F. 2d 707, affirming the lower court upon the authority 
of Crow v. United States, 9 Cir., 186 F. 2d 704. Since 
the appellant was not in custody under the sentence 
his motion attacked, the District Court lacked jurisdic¬ 
tion to entertain it. Accordingly, the order is reversed 
and the cause remanded with directions to dismiss the 
motion for lack of jurisdiction. 

We submit that the court below correctly rejected the claim 
that 28 U. S. C. S 2265 vested it with power to entertain appel¬ 
lant’s motion. 

It is likewise apparent that appellant fails to come within 
the appropriate rules which now govern “all criminal 
proceedings.” 5 

1 Cf. United States ex ret. Turpin v. Snyder, 2 Cir., 1S3 F. 2d 742, 
where release from state imprisonment was sought by habeas 
corpus. 

1 Federal Rules of Criminal Procedure. Rule 1. Those rules provide for 
relief after judgment as follows: 

(a) Withdrawal of plea of guilty .—Rule 32 (d) provides that “to correct 
manifest injustice the court after sentence may set aside the judgment of 
conviction and permit the defendant to withdraw his plea.” That rule is 
of no help to this appellant, for by the rules in force at the time of his con¬ 
viction such a motion was required to be made within ten days after the 
plea and before sentence was imposed. Rule II (4), Criminal Appeals 
Rules. Cf. Yon Mol the v. Gillie*. 332 U. S. 70S, 71S. 

(b) -Yeif trial .—Rule 33 provides that a motion for a new trial on the 
ground of newly discovered evidence may be made within two years after 
final judgment. A motion for a new trial on any other grounds shall be 
made within five days after verdict or finding of guilty or within such 
further time as the court may fix during the live-day period. 

(e) Correction or reduction of sentence. —Rule 35 provides that the court 
may correct an illegal sentence at any time. 
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II 

In view of the specific methods provided for obtaining relief 
from criminal judgments, the District Court, limited to ju¬ 
risdiction conferred by Congress, had no power to entertain 
the motion as a request for relief in the nature of a writ of 
error coram nobis 

Unlike the practice in state courts, some of which recognize 
the coram nobis procedure in criminal cases, 0 the federal judi¬ 
cial power is dependent for its distribution and organization, 
“and for the modes of its exercise, entirely upon the action of 
Congress, who possess the sole power of creating the tribunals 
(inferior to the Supreme Court) for the exercise of the judicial 
power, and of investing them with jurisdiction either limited, 
concurrent, or exclusive and of withholding jurisdiction from 
them in the exact degrees and character which to Congress may 
seem proper for the common good.” Cary v. Curtis, 3 How. 
236, 244. 

Of the cases cited by appellant, only the Steese 7 case held 
that the district court had power in a criminal case to proceed 
as on a writ of error coram nobis. 8 That case, however, was 
decided prior to the adoption of the Federal Rules of Criminal 
Procedure and the new Judicial Code’s section 2255. United 
States v. Moore, 166 F. 2d 102, cert, den. 334 U. S. 849, was 
also decided prior to the enactment of 28 U. S. C. 2255. There 
the court simply assumed, without deciding, that the coram 
nobis remedy existed, but held that Moore was not entitled to 

* Sec, e. g., Taylor v. Alabama, 335 U. S. 252. 

7 144 F. 2d 439. 

*“In the ease of courts of common law—and we are not here concerned 
with the special grounds upon which courts of equity afford relief—the 
court at a subsequent term has power to correct inaccuracies in mere matters 
of form, or clerical errors, and, in civil cases, to rectify such mistakes of 
fact as were reversible on writs of error coram nobis, or coram vobis, for 
which the proceeding by motion is the modern substitute * * *. These 

writs were available to brine: before the court that pronounced the judgment 
errors in matters of fact which had not been put in existence or passed 
upon, and were material to the validity and regularity of the legal proceed¬ 
ing itself * * V United States v. Mayer, 235 U. S. 55, 67. 68. [Em¬ 

phasis added.) 

99 ( 3313—52 - 3 
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relief because (1) it did not appear that a retrial would result 
in a different judgment from the one sought to be vacated, (2) 
he had slept too long on his rights, and (3) he had had an op¬ 
portunity when sentenced as a multiple offender in New York 
to contest the invalidity of the earlier conviction, citing Gayes 
v. Xcir York, 332 U. S. 145. n United States v. Rockoiccr , 171 F. 
2d 423. affirmed the denial of relief to a multiple offender, seek¬ 
ing to have vacated a sentence already served. The court ex¬ 
pressed doubt as to the existence of the coram nobis procedure 
since Congress had enacted section 2255. but found it unneces¬ 
sary to decide the question in view of its decision that the 
principles recited in the Moore case barred relief. 

However, in United States v. Lavalle, — F. 2d —, 2d Cir. No. 
22046. infra, pp. 10-12, the most recent in the series of these 
cases, the Second Circuit met the problem which it passed over 
in the Rockower case, and held that the district court was with¬ 
out jurisdiction to entertain a motion filed by one not in custody 
under a federal sentence. 

In view of the specific rules governing criminal procedure, 
adopted pursuant to an act of Congress, and the statutory 
provisions made for collateral attack, we submit that the Court 
should reject the contention that the power to grant relief in 
the nature of a writ of error coram nobis in a criminal case 

* Tht* appellant contends that statements in the Gages case are not con¬ 
sistent with a later opinion of the New York Court of Appeals in Profile v. 
McCullough . .’.00 X. Y. 107, SO X. E. ad 333. The McCullough case, however, 
was not an ag/ical from an habitual offender conviction. McCullough had 
permitted a federal conviction to be used against him without contesting 
it in the habitual offender proceeding. Later, in a collateral attack on the 
habitual offender conviction, McCullough sought to question the validity 
of the federal conviction. The Court of Appeals affirmed a denial of his 
motion. As we read the ease, the question whether a person may contest 
earlier convictions when they are sought to be introduced in a multiple 
offender proceeding itself and appeal from the determination if need be, is 
still open. 

Moreover, it should be noted that the Second Circuit has held that habitual 
offenders confined in Xew York, claiming that an earlier state conviction 
is invalid, may make that challenge in a habeas corpus proceeding in the 
federal court in Xew York. United States v. Shader, 183 F. 2d 742. 
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exists in the federal courts. 10 Appellant’s argument would have 
the Court simply ignore the “custody” provision which Con¬ 
gress has written into the statute. However, where they are 
both spelled out, the standard for granting relief cannot be 
read apart from the limitation on the method by w’hich the 
court’s aid is invoked. United States v. Smith, 331 U. S. 469. 

Ill 

Assuming, arguendo , that the District Court could entertain 
appellant’s motion, this Court should affirm the trial court’s 
finding that appellant, who waited fifteen years before act¬ 
ing, had not pursued his remedy with reasonable diligence 

Even assuming the existence of the remedy for which appel¬ 
lant contends, there has been no showing of the diligence re¬ 
quired of a party seeking to make such a collateral attack. 
United States v. Moore, 166 F. 2d 102, on which appellant 
relies to support his view that the remedy exists, held that 
Moore was barred by a delay of eighteen years. The court 
below likewise concluded that the appellant was barred by his 
unexplained delay of over fifteen years in attacking his convic¬ 
tions. See also People v. Lumbley, 8 Cal. 2d 752, 68 P. 2d 354; 
People v. Vernon, 9 Cal. App. 2d 138, 49 P. 2d 326 (both cited 
in the Moore case), and Irwin v. State, 220 Ind. 22S, 41 N. E. 2d 
809. In the state cases cited by the appellant 11 the prisoners 
were still in custody under the judgments complained of and 
the remedy in each case existed despite the lapse of time. 

30 Cf. United States v. .1 layer, 235 U. S. 55. 6S-9: 

“In view of the statutory and limited jurisdiction of the federal district 
courts, and the specific provision for the review of their judgments on writ 
of error, there would appear to he no basis for the conclusion that, after 
the term, these courts in common law actions, whether civil or criminal, 
can set aside or modify their final judgments for errors of law; and even 
if it be assumed that in the case of errors in fact, the district courts may 
exercise in criminal cases—as an incident to their powers expressly 
granted—a correctional jurisdiction at subsequent terms analogous to that 
exercised at common law on writs of error coram nobis (see Bishop, New 
Crim. Proe. 2d ed. section 13(50), as to which we express no opinion, that 
authority would not reach the present case.” 

11 Tomkins v. lifissouri, 323 U. S. 4S5; Dc Mecrleer v. Michigan, 329 U. S. 
663 and Marino v. Ragen, 332 U. S. 561. 
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The language of Justice Jackson, writing for the court, in 
United States v. Smith, 331U. S. 469, is equally applicable here: 

[A]s time passes, the peculiar ability which the trial 
judge has to pass on the fairness of the trial is dissipated 
as the incidents and nuances of the trial leave his 
mind to give way to immediate business. It is in the 
interest of justice that a decision on the propriety of a 
trial he reached as soon after it has ended as is possible, 
and that decision he not deferred until the trial's story 
has taken on the uncertainty and dimness of things long 
past. [Emphasis added.] 331 U. S. at 476. 


CONCLUSION 

We submit that the District Court correctly denied relief to 
the appellant. 

Charles M. Irelan, 

United States Attorney. 
Grace B. Stiles, 

Joseph M. Howard, 
William E. Kirk, Jr., 
Assistant United States Attorneys . 
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United States District Court for the District of Columbia 

Criminal No. 55913 

United States of America vs. James Bufford Farnsworth. 
Otherwise Known as James Farnesworth 

United States of America, 

District of Columbia , $s: 

Be is remembered, that in the United States District Court 
for the District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following pa¬ 
pers were filed and proceedings had, in the above-entitled case, 
to-wit: 

1 Supreme Court of the District of Columbia 

Holding A Criminal Term 
April Term, A. D. 1935 
District of Columbia , ss: 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath, do present: 

That one James Bufford Farnsworth, otherwise known as 
James Farnesworth, late of the District of Columbia afore¬ 
said, on, to wit, the seventeenth day of March. 1935, and at the 
District of Columbia aforesaid, the dwelling of one George W. 
Huguely, Senior, there situate, feloniously did enter, with in¬ 
tent to commit therein the crime of larceny, to wdt. with intent 
the goods, chattels, and property in the said dwelling then and 
there being, feloniously to steal, take, and carry away; against 
the form of the statute ip such case made and provided, and 
against the peace and government of the said United States. 

Second Count 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 


(21) 
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That one James Buftord Farnsworth, otherwise knowm as 
James Farnesworth, late of the District of Columbia afore¬ 
said, on, to wit, the seventeenth day of March, 1935, and at the 
District of Columbia aforesaid, one pitcher of the value of one 
hundred dollars, one certain other pitcher of the value of sev¬ 
enty-five dollars, one sugar bowl of the value of sixty dollars, 
one dish of the value of forty dollars, twelve knives each of the 
value of five dollars, twelve forks each of the value of five dol¬ 
lars. twelve spoons each of the value of five dollars, six spoons 
each of the value of four dollars, c-.ie comb of the value of ten 
dollars, one brush of the value of ten dollars, and one mirror of 
the value of forty dollars, of the goods, chattels, and property of 
one George W. Huguely, Senior, then and there being found in 
the dwelling referred to in the first count of this indictment, 
feloniously did steal, take, and carry away; against the form of 
the statute in such case made and provided, and against the 
peace and government of the said United States. 

Leslie C. Garnett, 

Attorney oj the United States, 
in and for the District of Columbia. 

2 In the Supreme Court of the District of Columbia 
Wednesday, April 17 A. D. 1935 

The Court resumes its session pursuant to adjournment: 

Mr. Justice Adkins, presiding. 

* * * * • 

No. 55913, Indicted for Housebreaking and Larceny 

United States 
vs. 

James Bufford Farnsworth Alias James Farnesworth 

Come as well the Attorney of the*United States, as the de¬ 
fendant in proper person, in custody of the Superintendent of 
the Washington Asylum and Jail; and thereupon the defend¬ 
ant being arraigned upon the indictment the reading whereof 
he specifically waives, pleads guilty thereto, submits to the 
mercy of the Court and is remanded to the Washington Asylum 
and Jail. 
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3 To the Superintendent of the Washington Asylum and 
Jail — Greeting: 

Whereas the said defendant has been indicted for the crime 
of Housebreaking and Larceny and has been lawfully con¬ 
victed thereof, and judgment of the said Court has been given 
that the said defendant be imprisoned in the Penitentiary (as 
designated by the Attorney General of the United States) for 
the period of Three (3; years to Six (6) years to take effect 
from and including this date. 

Therefore,, you are hereby commanded to take the said James 
Bufford Farnsworth alias James Farnsworth now in your cus¬ 
tody being, and him safely convey to the said Penitentiary, 
and there, together with the transcript of record accompanying 
this writ, deliver him into the custody of the Warden of said 
Penitentiary for the purposes mentioned in said sentence, and 
for so doing this shall be your sufficient Warrant; and having 
so done, take the receipt of said Warden for said prisoner, 
and return this writ into the office of the Clerk of the Supreme 
Court of the District of Columbia, so indorsed as to show the 
due execution thereof. 

Witness, the Honorable Alfred A. Wheat, Chief Justice of 
said Court, the 3d day of May A. D. 1935. 

Frank E. Cunningham, 

Clerk. 

By Samuel Silverman, 

Assistant Clerk. 

4 To: The Presiding Justice of the Court. 

PRELIMINARY STATEMENT 

This is a motion for an order to vacate and set aside twty 
judgments of conviction, which were rendered against your 
petitioner in this Court on May 3, 1935. 

In 1935, an indictment was returned by the grand jurors for 
the District of Columbia accusing the petitioner with com¬ 
mitting the crimes of housebreaking and larceny. At about 
the same time, three further indictments were found against 
the petitioner in the City of Norfolk, Virginia. Each of the 
latter indictments charged petitioner with committing the ad- 
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ditional crimes of burglary and larceny. All the alleged crimes 
were said to have been committed between the days February 
19. 1935. and March 17. 1935, or, all within a period of 27 days. 

In March 1935, petitioner was arrested in the City of Balti¬ 
more. Maryland, and was held in custody for the Virginia and 
District of Columbia authorities. At his arraignment in Balti¬ 
more petitioner was informed by an agent of the F. B. I. that, 
if he (the petitioner) would return voluntarily with F. B. I. 
agents to the District of Columbia, the Federal authorities 
would assume jurisdiction in the case. Your petitioner was 
further advised by F. B. I. agents that, if he pleaded guilty to 
the Washington charges and was subsequently sen- 
5 tenced to a Federal prison, in such case, the Federal gov¬ 
ernment and Virginia authorities would both be satisfied 
justice had been done. Petitioner was advised that thereafter 
Virginia would nolle prosequi their charges. Relying upon 
these representations, which were made to him by F. B. I. 
agents, petitioner waived extradition proceedings and accom¬ 
panied the agents to the City of Washington. 

At his arraignment in the Supreme Court (now renamed 
District C ourt of the United States) for the District of Co¬ 
lumbia. petitioner pleaded guilty to the indictment. He was 
thereafter sentenced to imprisonment in the penitentiary for a 
term of from three to six years on the housebreaking count and 
for a term of from two to three years on the larceny count, both 
sentences to run concurrently. Petitioner served all but one 
year and seven months of said judgments at the Federal Peni¬ 
tentiary at Atlanta, Georgia. Pie was then conditionally re¬ 
leased to the Federal parole authorities for delivery to the 
Norfolk. Virginia, police officials to stand trial on the three 
indictments filed against him in 1935. 

On November 17. 1939. the petitioner was convicted in the 
Corporation Court of the City of Norfolk. Part Two, in the 
State of Virginia, of the crime of burglary, and was convicted 
of two additional crimes of burglary on December 14, 1939. 
Thus, despite promises made to him by F. B. I. agents, pe¬ 
titioner was thrice tried and convicted for a series of crimes 
committed in the District of Columbia and State of Virginia 
between the dates of February 18th and March 17. 1935. 
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On December 10, 1946, your petitioner was convicted in the 
County Court of Westchester County, New York, of an attempt 
to commit burglary in its third-degree. Ordinarily, the penalty 
imposed in New York following such a conviction is imprison¬ 
ment in State Prison for a term of not less than one nor 

6 more than five years. However, on the assumption that 
this was petitioner’s fourth conviction for a felony, he 

was sentenced under the Baume’s Law to a term of not less 
than fifteen years to natural life in State Prison, a term neces¬ 
sarily greater than had he not been considered and sentenced 
as a fourth felonv offender. 

Petitioner is presently serving out said judgment and sen¬ 
tence of fifteen years to life imprisonment at the Auburn State 
Prison, Auburn, New York. 

STATEMENT OF CASE 

Concisely stated, your petitioner contends the judgments of 
conviction rendered against him in this Court are, in law, 
nullities; and, that the sentences imposed, resting as they do 
on petitioner's improvident plea of guilty, are wholly void for 
failure to satisfy the mandates of due process. These conten¬ 
tions are predicated on the following facts and circumstances: 

First. That petitioner was ignorant of the specific charges 
lodged against him in this Court. He was not served with a 
copy of the indictment prior to his arraignment, and the accu¬ 
sation was not read to him at the time his plea was taken. 

Second. That, at his arraignment on the indictment, peti¬ 
tioner pleaded guilty solely because he was advised by agents 
of the F. B. I. that all other charges pending against him in 
other courts would be quashed, should he so plead. 

Third. That petitioner, at the time of his plea and when 
sentence was imposed, was ignorant of his constitutional right 
to counsel. He was not advised by the court of his right to 
counsel, and the Court did not assign, attempt to assign, or 
otherwise furnish petitioner with counsel for his defense. 

7 Fourth. That petitioner did not competently or in¬ 
telligently waive his constitutional right to the advice 

and assistance of counsel. 
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Fifth. That petitioner was neither advised by the Court as 
to the nature of his plea, nor as to the probable consequences 
resulting from such a plea. Had he been fully advised of his 
rights by the Court, petitioner would not have pleaded guilty, 
would not have waived his right to counsel, and w’ould have 
elected to stand trial. 

Sixth. That petitioner, although he has served out the sen¬ 
tences imposed against him by this Court, is presently substan¬ 
tially prejudiced by the judgments of conviction which survive 
the satisfaction of the sentences erroneously imposed upon him. 

Seventh. That a motion to vacate and set aside the judg¬ 
ments of conviction is a proper corrective remedy under all the 
facte and circumstances in this cause. 

THE LAW 

I 

Where a court prior to trial failed to perform its duty to apprise 
a defendant of his right to counsel, or did not admonish de¬ 
fendant of the consequences of a plea of guilty, and defendant 
did not waive his right to counsel, there has been a denial of 
due process rendering any judgment of conviction thereafter 
a nullity 

The right to counsel is embraced in the Sixth Amendment to 
the Constitution of the United States, and is imperative in all 
criminal trials, to-wit: 

“In all criminal prosecutions, the accused shall enjoy 
the right—to have the Assistance of Counsel for his 
defence.” 

8 In Johnson v. Zerbst, 304 U. S. 458, the Supreme 

Court of the United States carefully construed the re¬ 
quirements of the Sixth Amendment relating to the right to 
counsel in criminal prosecutions, and the duty of the Federal 
courts in respect to this guaranty. The Court said: 

“The Sixth Amendment stands as a constant admonition 
that if the constitutional safeguards it provides be lost, justice 
will not ‘still be done’.” (304 U. S. at 462-463.) 
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And, 

“The Sixth Amendment withholds from federal courts, in all 
criminal proceedings, the power and authority to deprive an 
accused of his life or liberty unless he has or waives the as¬ 
sistance of counsel.” (Id. 462-463.) 

Speaking of the duty of the Federal courts in this respect, 
the Supreme Court further stated: 

“The constitutional right of an accused to be represented 
by counsel invokes, of itself, the protection of the trial court, 
in which the accused—whose life or liberty is at stake—is with¬ 
out counsel. This protecting duty imposes the serious and 
weighty responsibility upon the trial judge of determining 
whether there is an intelligent and competent waiver by the 
accused.” (Id. at 465.) 

Also, 

“If the accused, however, is not represented by counsel and 
has not competently and intelligently waived his constitutional 
right, The Sixth Amendment stands as a jurisdictional bar to 
a valid conviction and sentence depriving him of his life or 
his liberty.” (Id. 467^168.) 

These rights and duties, made mandatory by the Sixth 
Amendment, have since been confirmed by a long line of de¬ 
cisions in the Federal courts. Even the fact that the accused 
may himself be a lawyer will raise no presumption of 
9 waiver of the right to counsel. The Supreme Court, in 
Glosser v. United States, 315 U. S. 60, said: 

“To preserve the protection of the Bill of Rights for hard- 
pressed defendants, we indulge every reasonable presumption 
against the waiver of fundamental rights. * * *” 

And, 

“Upon the trial court rests the duty of seeing that the trial 
is conducted with solicitude for the essential rights of the ac¬ 
cused * * * that such duty ‘is not to be discharged as a 

mere matter of rote, but with a sound and advised discretion, 
with an eye to avoid unreasonable or undue departures, from 
that mode of trial or from any of the essential elements thereof, 
and with a caution increasing in degree as the offenses dealt 
with increase in gravity’.” Patton v. United States, 281 U. S. 
276,312,313. 50S. Ct. 252,263. (Id. 315 U. S. at 60.) 
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The charges before the Court in this cause were unquestion¬ 
ably grave in that they led to the later sentencing of the peti¬ 
tioner to prison for virtually the remainder of his natural life 
and to hold that there was no serious breach of the trial court’s 
duty would seem “to do violence to reality and to condone a 
dangerous laxity on the part of the trial court in the discharge 
of its duty to preserve the fundamental rights of the accused.” 
Glosser v. I ’ nited States, 315 U. S. 60, 70, supra. 

Furthermore, the right to assistance of counsel exists at the 
time of arraignment as well as at the trial. This was pointed 
out by Mr. Justice Stepens in Evans v. Rives, 75 U. S. App. 
Div. I). C. 242, a case decided by the United States Court of 
Appeals for the District of Columbia, in 1942. There the court 
said: 

“Loss of life or liberty is as certain through sentence upon a 
plea of guilty as through sentence upon the verdict of a jury. 
The importance to an accused of the assistance of counsel in 
the event of a plea of not guilty is patent. It is equally 
10 important to an accused, in determining in what manner 
he may properly meet a charge and before a decision as 
to the nature of his plea, to have the advice of counsel con¬ 
cerning. for example, the sufficiency of the indictment, the pos¬ 
sible existance of a defence or bar under the facts known to the 
accused but the legal import of which he may not know’, the 
nature of the penalty provided for the offense charged, and the 
probable extent to which it will be imposed, under the facts 
involved, in the event of a plea of guilty.” 

On the same subject see Orficld on Criminal Procedure from 
Arrest to Appeal (1947), at page 300: 

“Since a plea of guilty is a confession in open court and a 
waiver of trial, it has always been received w’ith great caution. 
It is the duty of the court to see that the defendant thoroughly 
understands the situation and acts voluntarily before receiving 
it.” 

The following Supreme Court decisions clearly further sus¬ 
tains petitioner’s contentions: 

Powell v. Alabama, 2S7 U. S. 45; Walker v. Johnston, 312 
U. S. 275; Carter v. Illinois, 329, U. S. 173; Canizio v. New 
York, 327 U. S. S2; Marino v. Ragen, 332 U. S. 5S1; Von Moltke 




v. Gillies, 332 U. S. 708; Dc Meerleer v. Michigan, 329 U. S. 
663; Foster v. Illinois, 332 U. S. 134; Bute v. Illinois, 333 U. S. 

640. 

It follows, therefore, that the United States District Court 
for the District of Columbia was without jurisdiction to accept 
the petitioner’s plea or to impose sentence, and that the judg¬ 
ment and sentence so imposed are illegal and void. 

11 II 

Where an accused has been deprived of the assistance of counsel 
under circumstances constituting a denial of due process, and 
where he is subsequently prejudiced by the judgments of con¬ 
viction resulting from and surviving such a constitutional 
deprivation, he may come to the Federal Courts for relief 
even if the. sentences thus imposed on him have been fully 
served 

The question presented here is no novelty in the Federal 
courts. The propriety of a motion, such as this, for the pur¬ 
pose presented herein has been affirmed by the decision of the 
Third Circuit Court in United States v. Steese, 144 F. 2d 439, 
under analogous circumstances. 

In the Steese case, supra, the petitioner’s original motion, 
which was made in a Federal District Court, stated that he 
(Steese) was imprisoned in a New York Prison, having been 
convicted of the crime of forgery in that state. Added punish¬ 
ment was imposed against Steese, as a second-offender, because 
there appeared upon his criminal record a notation to the effect 
that he had been convicted of the crime of forgery on July 24, 
1935, in the United States District Court for the Eastern Dis¬ 
trict of Pennsylvania. Thereafter, Steese, as your petitioner 
is now doing in this cause, claimed the Federal conviction to 
be a nullity for '‘having ignored and disregarded his (Steese’s) 
rights to the assistance of counsel for his defence.” The Dis¬ 
trict Judge, to whom the motion was addressed, denied the 
motion and Steese appealed. The Court of Appeals reversed 
the District Court and remanded the case for a further hear¬ 
ing. Subsequently, proceedings were had at which the Dis- 
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trict Court found, as matter of fact, that Steese had not had 
a constitutional trial. Upon being resentenced, in the New 
York courts, he was treated as a first-offended and his term 
reduced accordingly. 

12 Furthermore, in Fiswick v. United States , G7 S. Ct., 
224. where somewhat analogous circumstances arose in 
a deportation case the Supreme Court, speaking through Mr. 
Justice Douglas, said: 

“Second. A further question remains. As we have noted, 
Fiswick was sentenced to imprisonment for IS months. No 
fine was imposed. It now appears he has served his sentence. 
Accordingly, it is suggested the cause is moot, * * * etc.” 

And, 

‘‘To leave him to defend a deportation order on the ground 
that the crime of which he was convicted did not involve ‘moral 
turpitude’ is to add to his burdens by depriving him of his best 
defence—that he was not properly convicted.’’ 

Also, 

“Fiswick has a substantial stake in the judgment which sur¬ 
vives the satisfaction of the sentence imposed against him. 
In no practical sense, therefore, can Fiswick’s case be said to 
be moot.” 

And held: 

“He was not accorded the trial to which he was entitled under 
our system of government. The conviction which he suffered 
was not. in accordance with law. The errors in the trial im¬ 
peach the conviction; and he must stand in the position of 
any man who has been accused of a crime but not yet shown 
to have committed it. To dismiss his case as moot would per¬ 
mit the government to compound its error at Fiswick’s expense. 
That course does not comport with our standards of law en¬ 
forcement.” 

Would it not follow that in circumstances such as the case 
at bar. that your petitioner may come to the Federal courts 
for relief? To deny him a remedy would in itself seem tanta¬ 
mount to a denial of due process of law in that it would be a 
“failure to observe that fundamental fairness essential to the 
very’ concept of justice,” as defined in Lisenba v. California, 
314 U. S. 219. 
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13 Wherefore, the premises considered, it is respectfully 
prayed as follows: 

1. That a full hearing be had herein. 

2. That counsel be assigned by the Court to appear for and 
represent the petitioner in these proceedings. 

3. That there be granted such other and different relief as 
may appear fair and just under the facts and circumstances 
appearing in this cause. 

Respectfully submitted. 

James Farnsworth, 

James Farnsworth, 

Petition er. 

14 AFFIDAVIT 
State of New York, 

County of Cayuga, 

City of Auburn, ss: 

James Farnsworth, being first duly sworn, deposes and says: 

That he is the petitioner named herein; that he is familiar 
with the contents of the foregoing petition; and that all state¬ 
ments related by the petitioner therein are true to the best of 
his knowledge and belief. 

James Farnsworth, 

James Farnsworth, 

Petitioner. 

MEMORANDUM OPPOSING DEFENDANT’S MOTION TO VACATE 
JUDGMENTS OF CONVICTION 

35 The only basis for petitioner’s motion is that, at the 
time he pleaded guilty, he was not advised of his right 
to counsel and that he pleaded solely because he was advised 
by agents of the Federal Bureau of Investigation that if he 
did so all other charges pending against him in other courts 
would be quashed. 

This case was handled by detectives of the Metropolitan 
Police Department and not by Federal Bureau of Investigation 
agents as indicated by the petitioner. Affidavits of Inspector 
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Robert S. Bryant and Captain Thomas J. Sullivan, attached 
hereto and marked “Exhibit D” and “Exhibit E.” respectively, 
set out that fact, and deny that they or any other person in 
their presence ever told the petitioner that all other charges 
pending against him in other courts would be quashed if he 
would plead guilty in this case. 

That the Federal Bureau of Investigation had no connec¬ 
tion with this case, and that its agents made no promises to 
the petitioner to induce him to plead guilty in this court, is 
also set forth in the affidavit of Morris David Traub. Special 
Agent of the Federal Bureau of Investigation, attached hereto 
and marked “Exhibit F.” Mr. Traub states that, at the time 
of petitioner’s apprehension in Baltimore in 1935, he (Mr. 
Traub) made an investigation of two charges against the said 
petitioner which came within the purview of the Federal Bu¬ 
reau of Investigation. One of these was a charge that the 
petitioner was representing himself to be an employee of the 
United States Department of Justice. Attorney General's Of¬ 
fice. and the other, that he had transported a stolen automobile 
in interstate commerce. But Mr. Traub emphatically denies 
the allegation made by petitioner (see page 1 of petitioner’s 
original preliminary statement filed herein) that, at his ar¬ 
raignment in Baltimore, petitioner was informed by an agent 
of the F. B. I. that if he would return voluntarily with F. B. I. 
agents to the District of Columbia, the federal authorities 
would assume jurisdiction in the case and that if he pleaded 
guilty to the Washington charges and was subsequently sen¬ 
tenced to a federal prison the federal government and Vir¬ 
ginia authorities would both be satisfied justice had been 
done and other charges would be dropped. 

37 The records of the Court fail to disclose whether the 
defendant was advised of his right to counsel or whether 
he waived counsel. In the manner of all the other records of 
cases handled at that time, long before we had court reporters, 
the minute entries state merely that the defendant appeared 
“in proper person’’ at his arraignment on April 15, 1935, and 
at the time of sentence, on May 3, 1935, Justice Jesse Adkins, 
now retired, imposing sentence. The minutes of the arraign¬ 
ment state that “the defendant being arraigned upon the in- 
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dictment the reading whereof he specifically waives, pleads 
guilty thereto”; and the minutes of the sentencing state that 
“thereupon it is demanded of the defendant what further he 
has to say why the sentence of the law should not be pro¬ 
nounced against him and he says nothing except as he has al¬ 
ready said”. (See Crim. Minute Book Xo. 97, pp. 401, 442, 
U. S. District Court for Dist. of Col.) 

3S Petitioner was not an ignorant, inexperienced boy at 
the time he pleaded guilty and was sentenced in this 
court. As shown by the information which he, himself, fur¬ 
nished the federal prison authorities after his transfer to the 
penitentiary at Atlanta, Georgia, the petitioner completed four 
years of high school at eighteen or nineteen years of age, en¬ 
listed in the Army and worked as an office clerk. (See second 
and fourth pages of “Exhibit C”). He was rated as possessing 
“superior intelligence” by the prison authorities. (See third 
page of “Exhibit C”). 

Petitioner was fully aware, at the time of his arrest, of the 
charge against him. His statement in the presence of the son 
of the complainant as to how he had come to the District of 
Columbia for the purpose of breaking into a house in the well- 
to-do section of the city where the complainant lived, how he 
had looked the place over on several occasions, prior to enter¬ 
ing, to determine that the occupants were away, his subsequent 
taking of the stolen property to Baltimore for disposal, his 
statement to prison authorities that he committed the crime 
because it was an “easy way to make money”, as well as his 
prior criminal record, show that he was not a “naive, innocent 
and inexperienced” youth, but a man “of unusual intelligence, 
shrewdness and cunning * * *”. Woolard v. U. S., C. C. A. 

5th (1949), 178 F. (2) 84, 87. It was Johnson v. Zerbst, supra, 
that first laid down the test to be applied in determining 
whether or not an accused has intelligently waived his con¬ 
stitutional right to counsel in these words (p. 464): 

“The determination of whether there has been an intelligent 
waiver of the right to counsel must depend, in each case, upon 
the particular facts and circumstances surrounding that case, 
including the background, experience, and conduct of the 
accused.” 
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43 Exhibit A 

John J. O’Brien, being first duly sworn on oath, deposes and 
says: 

I am an Assistant District Attorney of Westchester County, 
State of New York, and have held said office since January 1, 
1946. I had charge of the trial of the above named defendant 
in the County Court, Westchester County, State of New York, 
in which the said defendant was found guilty by a jury on 
December 10, 1946 of the crime and felony of attempted bur¬ 
glary in the third degree as defined by the Penal Law of the 
State of New York. 

I also had charge of the jury trial of the said defendant as a 
fourth felony offender pursuant to the mandate of Section 1943 
of the Penal Law of the State of New York, said trial having 
been held in the County Court, Westchester County. State of 
New York, on March IS and 19, 1947, on which latter date the 
jury found the said defendant to be the same person who had 
been previously convicted in the Criminal Court of Baltimore, 
Maryland, of four felonies of forgery on September 9, 1929 and 
to be the same person convicted in the United States District 
Court for the District of Columbia on May 3. 1935 of two fel¬ 
onies of housebreaking and larceny and to be the same person 
previously convicted in the Corporation Court, Norfolk, Vir¬ 
ginia, on November 17, 1939 and December 14, 1939, of three 
felonies of burglary. Thereafter and on March 26, 1947 the 
said defendant was sentenced in the Westchester County Court 
to imprisonment in Sing Sing Prison, Ossining, New 

44 York, for an indeterminate term of not less than 15 
years and not more than his natural life. 

The defendant was represented by able counsel at both jury 
trials in the County Court of Westchester County mentioned 
above and although he had ample opportunity to do so the 
defendant made no attempt at any time during either trial or 
at the time of sentence as set forth above to challenge the con¬ 
stitutionality of his prior convictions in the United States Dis¬ 
trict Court for the District of Columbia or in any other Court, 
nor did the defendant at any time during the two jury trials 
in the County Court of Westchester County challenge the juris¬ 
diction of his person or of the crimes charged in the Criminal 
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Court of Baltimore, the United States District Court for the 
District of Columbia, or the Corporation Court, Norfolk, 

Virginia. 

John J. O’Brien. 

Subscribed and sworn to before me, this 5th day of Septem¬ 
ber 1951. 

Leonard Rubenfeld. 

45 Exhibit B 

UNITED STATES DEPARTMENT OF JUSTICE 

Federal Bureau of Investigation 

WASHINGTON 25, D. C. 

J. Edgar Hoover, 

Director. 

The following is the record of FBI number 


Contributor of 
fingerprints 

N’amo and number 

Arrested 

or 

received 

Charge 

i 

i 

Disposition 

PD, N. Y„ N. Y. 

James B. Farnsworth 

6-22-29.. 

Aslt. and robb_ 

1 

*7-17-29. extrad. to 


#-. 



Balto. ‘dismissed. 

PD. Balto., Md. ... 

James B. Farnsworth 

7-17-29.. 

Bogus checks. 

f9-9-29. 1 yr. jail in 


#30602. 



each case of 4 cases 
bogus cheeks, sent 
to run cone. 

USDB. Gov. Island. 

James B. Farnsworth 

1-21-31.. 

Desertion, fruud. 

5 yrs. | 

N. Y. 

#16442. 


enlist, escape. 


PD. Wash.. D. C.... 

James Bufford Farms- 

4-5-35 .. 

Inv. (HB). 


worth #51906. 



D. C. Jail. Wash., 

James Farnsworth 

4-9-35... 

HB and larc. 

3 yrs. to 6 yrs. rel. to 

D. C. 

#!7S69. 



Fed. Pen. Atlanta, 

6-22-35. 

USP, Atlanta. Ga_ 

James Bufford Farms- 

0-22-35 

HB and larc. 

6 yrs. 8-23-35 HC US 

Ct. Atlanta, Ga. 

worth #46385. 

t r a n s. 




from D. 


in cost, of USP 



C. Jail, 


guards, 8-29-35 out 



Wash., 


on writ of US Ct. 



D. C. 


Atlanta. Ga. in 
cust. USP guards, 

10-31-35, out on 
writ of HC to US 

Crt., Atlanta, Ga. 
in cust. USP 
guard, 11-1-35, out 
on writ of HC to 

Crt., Atlanta, Ga. 
in cust. of USP 
guards. ’Dlschg. 
by cond. rel. 10-4- 
39, rel. in cust. 

Sheriff Fulton Co., 

Atlanta, Ga., for 

City of NY. and 

Norfolk. Va. 


t James Bufford Farnsworth, Balto.. Md., PD. 3-26-35, rebb.; del to Wash., D. C. PD. 5-3-35* 
3-6 yrs. and 2-3 yrs. D. C. Jail, Wash., D. C. HB and OL; 2 cts. cone, sentence?. 


I 
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Contributor of 
fingerprints 

Name and numN'r 

Arrested 1 
or 

1 received 1 

Charge 

Disposition 

Fulton, Co. B. of 
C. I., Atlanta, Oa. 

James Farnsworth. 
#15753. 

| 10-1-30 ! 

Foreign prisoner ! 
(hold for Va.). | 


PD. Norfolk, Va 

James IUuTord Farns¬ 
worth #17261. 

10-11-30 

3 chgs of bun: . 

#111 17 30.15 yrs. in 
pen: #2-3. 5 yrs. 
each in pen—to run 
cone. 

SP, Richmond. Va 

James B. Farns¬ 
worth. #12750. 

1-15-40 1 

Burg .. 

20 yrs. 

PD. Pelham Manor. 
N. Y. 

James B. Farns¬ 
worth, IB-C66. 

7-21-46 

i 

Burs. 

Kcund guilty of at¬ 
tempt burg. 3rd 
on 12-10—1(1, final 
disposition 3-20-17, 
15 yrs. to Natural 
Life in NY SP, 
Sing Sing on chg. 
ol attempt ol burg. 
3rd (3) burg. 3rd 
degree on 4 indict¬ 
ments. 1. attempt, 
burg.: 3rd. 2. burg.; 
3rd 3. tiurg. 3rd:4. 
burg. 3rd. 

SO, ElkstView, N\ Y.. 

James B. ButTord 
Farnsworth, #16173. 

7-21— 1C, . 

Ait. hurK. and 
burg. (resi¬ 
dences.) 

Found guilty of att. 
burg. 3rd indict¬ 
ment on 12-10-46, 
15 yrs. to Natural 
Lilo in NYS Pr. 
(Sing Sing). 

Sint Sine Pr.. Ossi¬ 
ning. N. Y. 

James Farnsworth, 

#io:.sn. 

3-20-47.. 

Art. bunt. 3rd.j 

15-0 to Life 


47 Wanted: I«y Henrico ('<>., Va. and State of X. Y. (as on pit. 

#427;"!). SI\ Richmond. Va.). In custody per prt. #427.”!), SI’. Rich¬ 
mond. Va. 

Complaint filed against subject S. D. of X. Y.; 10-4-34, Title IS, Sec. 460. 
Complaint tiled I'. S. Comm.. Italto, Md. XMVTA vio.; 4-1-3.". 

James I’uford Farnsworth, complaint dismissed 10-18-35. 

Wanted: Norfolk. Va.. burg. Notified 7-2-35. 

Wanted: Richmond. Va.. burg. Notified 7-2-35. 

Wanted: Yonkers. X. Y., burg. Notified 7-2-35. 

Wanted: As James R. Farnsworth, for I’V (burg.). Notify St. ltd. of 
Par., Richmond, Va.. per inf. rec. therefrom 3-20-46. 

In custody per prt. #105811. Sing Sing Pr., Ossining, N. Y. 
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49 Exhibit C 

UNITED STATES PENITENTIARY 

ATLANTA, GEORGIA 

Admission Summary 

Form Adms 1 463S5 Date: 7-19-35. 


Reg. No.: 463S5-A 

Name: Farnsworth, James BulTord 

Color: White 

Nationality: American 

Age: 2S 

P.irth Date: 4-0-07 

Marital Status: Divorce Pending 

Religion: Episcopalian 

Date Received: 6-22-35 by Trans. 

from Wash., D. C., Asylum & Jail. 
Offense: Housebreaking & Larceny. 

[1.—Previous Record. 2—Deputy's Re 
Psych. <»—Educational. 7—Employ 


Co-Defendants:— 

District D. C.—Washington 
Citizenship: U. S. 

Residence: New York, X. Y. 
Detainers: Norfolk. Va.; Yonkers, 
X. Y.: Henrico Co., Va.: New York, 
X. Y. 

Fines: None 
Sentence: 6 yrs. 

Elig. for Parole: 7-14-36 
Elig. for C. R.: 10-4-39 
Max. Expires: 5-2-41 

t. 3—Social. 4—Medical. 5—Neuro- 
it. 8—Religious. 0—Recreational. 1 


1. Admits: 

0-22-29—New York, X. Y.; Assault & Robbery. 7-17-29 Extradited to 
Baltimore, Md. Discharged. 

7-17-29—Baltimore, MD.; Bogus Check ; 1 yr. Baltimore City jail. 
1-21-31—USDB. Governors Island, X. Y. #10442: Desertion-Fraudulent 
Enlistment. 5 yrs.: Escape: Diseh. in May 1934. 

D. of I. Report: (No additional information) 


2. Form 792 not yet received, according to the inmate offense involves 
House breaking and Larceny, he admits the charge and assigns as the motive 
"Easy way to get money”. He impresses me as being un-reliable, be has 
no serious criminal record, or dangerous criminal traits, he appears to be 
mentally normal, he is WANTED by New York state and the state of Va. 
I do not expect any disciplinary difficulties. 

Recommendations: Medium custody. Transfer not recommended. 

50 A—Family data : Father died in 1929 as did also the mother. Cause 
of death was an auto accident. Father was educated in England and 
came to the United States when a young man. was real estate broker. 
Mother had a high school education. Subject is the younger of two children. 
One lmy and one girl. Sister husband is a doctor. Subject says that he 
would rather not give details for he doesn't want her contacted. Subject 
was married Nov. 5, 1934 in New York City to Mary Andrews, who is a high 
school graduate, and attended Peabody College in Tenn. for some time, 
there are no children, they were separated about Jan. 1935. Subject under¬ 
stands that wife has applied for annulment of the marriage. Wife is a 
dress designer. 

B—Personal data : Man born April 6. 1907 at Kewanee. Ill. Family 
moved to Minneapolis when subject was young and the subject lived there 
until he was nineteen years of age. Graduated from high school at the age 
of eighteen. Entered the Army when lie left home and did clerical work 
while in the Army. Entered the Army Dec. 1920 and left in 1929. Between 
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the time of December 18. 1928 and June 24, 1929 the man deserted eight 
different times. Re-enlisting almost immediately under various different 
names until June 24, 1929. He was apprehended in June 1930 for desertion 
and dishonorably discharged Jan. 19. 1951. Released from confinement 
June 26. 1934 (vm). States that he likes to read fiction and also likes out¬ 
door sports. Between the time of his release June 1934 and time until the 
time of his present arrest has lived in New York City at 616 W. 113 St. 

C—Economic status: Subject states that parental home was comfortable. 
Father owned a nine room frame house in u good residential part of the 
city. Subject himself has been in the Army most of the time since leaving 
home. Had no contact with welfare agency. Has no dependents. Wife 
is independent. Sister does not know of his incarceration, nor did she know 
of his experiences in the Army. Heard from her once about six months ago, 
and has only corresponded with her at irregular intervals. Letter to wife 
in New York City was returned “not found". 

D—References and resources: States that he has a share in parental 
estate, but that he has never has been at home since parents were killed, and 
consequently his sister has retained the estate. 

E—Impressions: Man was hesitant about giving details of sister, because 
he says that he does not want her to know anything about his incarceration, 
otherwise was cooperative. 

F—Action called for: Re-interview man regarding his situation with his 
marital difficulties with a possible view of having man make contact with 
sister and to obtain verification of marital situation. Social history based 
upon initial interview and preliminary report from agency in New York. 

Recommendations: Medium custody, no transfer, family need not ap¬ 
parent. Routine social service with follow up to marital situation and 
correspondence of sister. 

51 4. Examination reveal no physical defects. Blood Wassermann 
negative. Able for manual labor. 

Recommendations: None. 

5. Superior intelligence. (Mental age IS years and 5 months; I. Q. 115; 
Alpha score 146 ). Active cooperation on test. Attentive, prompt, respon¬ 
sive. respectful. Correctly oriented. Complacent at present though a 
recidivist. 

Classification: Superior, unsettled without physical defect. 

Recommendations: 

1. Medium supervision. 

2. Transfer not recommended. 

3. Untrained, capable of learning simple trade. 

4. Disciplinary prognosis favorable. 

52 6. Claims: Completed 4 yrs. high school in Minn, at 19. S. A. test 
Adv. V. 10.0 (maximum) (7-23-35). Wants to study. Recommenda¬ 
tions: Study optional, business subjects. 

7. Claims: Office clerk. Plans: Enter printing business. Recommenda¬ 
tions: Specific maintenance, clerical, educational teacher. 

8. Claims: Member Episcopal church. Attendance irregular. Prognosis: 
Religious belief will affect conduct. Recommendations: Encourage to at¬ 
tend Protestant services. 

9. Claims: Reads for recreation. Recommendations: Librarian’s 
guidance. 
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54 Exhibit D 

AFFIDAVIT OF ROBERT S. BRYANT, INSPECTOR AND ASSISTANT SU¬ 
PERINTENDENT, METROPOLITAN POLICE DEPARTMENT 

District of Columbia, ss: 

Robert S. Bryant, being first duly sworn on oath, deposes 
and says: 

That he is a member of the Metropolitan Police Depart¬ 
ment, holding the rank of Inspector and Assistant Superin¬ 
tendent; that in March, 1935, he was a Detective Sergeant of 
the said Metropolitan Police Department, assigned to the De¬ 
tective Bureau; that he and Captain Thomas J. Sullivan, at 
that time a Detective Sergeant, were the Metropolitan police 
officers who were assigned to investigate the above case; that 
affiant never at any time advised the defendant that all other 
charges pending against him in other courts would be quashed 
if he would plead to the charge of Housebreaking and Larceny 
in this case; and that neither Captain Sullivan nor any other 
person ever made any such promise to the defendant in affiant’s 
presence. 

Robert S. Bryant. 

55 Exhibit E 

AFFIDAVIT OF THOMAS J. SULLIVAN, CAPTAIN, METROPOLITAN 

POLICE DEPARTMENT 

District of Columbia, ss: 

Thomas J. Sullivan, being first duly sworn on oath, deposes 
and says: 

That he is a member of the Metropolitan Police Department, 
holding the rank of Captain, and presently assigned to the 
Missing Persons Bureau; that in March 1935, he was a De¬ 
tective Sergeant of the said Metropolitan Police Department, 
assigned to the Detective Bureau; that he and Inspector Robert 
S. Bryant, at that time a Detective Sergeant, were the Metro¬ 
politan police officers who were assigned to investigate the 
above case; that affiant never at any time advised the defend¬ 
ant that all other charges pending against him in other courts 
would be quashed if he w’ould plead to the charge of House- 
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breaking and Larceny in this case; and that neither Inspector 
Bryant nor any other person ever made any such promise to 
the defendant in affiant's presence. 

Thomas J. Sullivan. 

56 Exhibit F 

Baltimore, Maryland, August 27,1951. 

I. Morris David Traub. do hereby make the voluntary state¬ 
ment set forth below: 

During the year of 1935 I was a Special Agent in the Federal 
Bureau of Investigation assigned to work in Baltimore. Mary¬ 
land. My main office during this time was in Washington, 
D. C. and I was working alone in Baltimore, Md.. handling 
cases in which the Federal Government was interested. 

During March of 1935 I recall being notified by the Balti¬ 
more Police Department that a man using the name of William 
A. Jones. Jr. was being investigated as a suspicious person, and 
that this Jones had registered at the Baltimorian Apts, as an 
employee of the l*. S. Department of Justice, Attorney's Gen¬ 
eral's Office. I recall determining from my Washington Office 
that Jones was not connected with the Department of Justice 
and advising Lt. Itzel of the Baltimore Police Department of 
this fact. 

I also recall Lt. Itzel, and Joe Haas and Arthur Godman of 
the Baltimore Police advising me that they had arrested Jones 
and that he had a stolen car in his possession and that the car 
had been stolen in New Jersey and brought to Maryland by 
Jones. 

I subsequently determined that Jones’ correct name was 
James B. Farnsworth, and I recall interviewing him at the Bal- 
timore Police Department along with officers from the Balti¬ 
more Police. Farnsworth admitted stealing a car and trans¬ 
porting it from New Jersey to Baltimore. Maryland but would 
not give me or any of the police present a written statement 
to that effect. 

I recall being present at the Baltimore Police Department 
when Farnsworth was turned over to members of the Wash¬ 
ington, D. C. Police Department to be removed to Washington, 
D. C. for trial on charges placed against him by the Washington 
Police. 
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Although I filed a complaint against Farnsworth, before the 
1'. S. Commissionerat Baltimore, I at no time took custody of 
Farnsworth and recall him being taken from the Baltimore 
Police by the Washington Police. I did not transport Farns¬ 
worth from Baltimore to "Washington, D. C. 

At no time while interviewing Farnsworth at the Baltimore 
Police Department did I promise him that if he would plead 
Guilty to the charges outstanding against him in Washington, 
D. C. that no other charges against him would be pressed. 

I cannot recall that Farnsworth was at any time arraigned 
before either the U. S. Commissioner or the Federal Court in 
Baltimore. Maryland. Neither did I at any time inform Farns¬ 
worth that if he would voluntarily return to the District of 
Columbia with any FBI Agents the Federal authorities would 
assume jurisdiction over him. At no time did I ever tell 
Farnsworth that if he pleaded guilty to the Washington, D. C. 
Charges and was subsequently sentenced to a Federal Prison 
that both the Federal Government and the Virginia authorities 
would be satisfied that justice had been done. 

57 At no time at all did I ever at any time whatsoever, 
tell Farnsworth that if he would plead Guilty to any 
of the charges outstanding against him. that all other charges 
would be quashed or dropped. 

To the best of my recollection, all I did was to interview 
Farnsworth and he orally admitted to me transporting a stolen 
car from New Jersey to Baltimore, Maryland. Farnsworth 
remained in custody of the Baltimore Police Department at all 
times and was turned over from their custody to the Washing¬ 
ton, D. C.. Police Department for trial in Washington, D. C. 

Morris D. Frank. 

59 MEMORANDUM OPINION AND ORDER 

On November 2, 1950, defendant Farnsworth filed a motion 
for leave to proceed in forma pauperis and to vacate and set 
aside two judgments of conviction rendered against him in this 
Court on May 3,1935. His petition states that in 1935 he was 
indicted in the District of Columbia for housebreaking and 
larceny and that upon arraignment he pleaded guilty; that he 
was sentenced to be committed to the custody of the Attorney 
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General for imprisonment for a period of three to six years on 
the housebreaking count, and two to three years on the larceny 
count, both sentences to run concurrently; that he served all 
but one year and seven months in the Federal Penitentiary in 
Atlanta, Georgia; that he was then conditionally released to the 
Federal parole authorities for delivery to Norfolk, Virginia, to 
stand trial on three indictments filed against him in 1935; that 
on November 17, 1939 he was convicted in the Corporation 
Court of the city of Norfolk, Part Tw’o, in the State of 
Virginia, of the crime of burglary, and was convicted of two 
additional crimes of burglary on December 14, 1939; that on 
December 10, 1946 he was convicted in the County Court of 
Westchester County, New York, of attempting to commit 
burglary; that on the assumption that this was his fourth con¬ 
viction of felony, he was sentenced to a term of not less than 
fifteen years to life, which sentence he is presently serving at 
the Auburn State Prison, Auburn, New York. 

60 Defendant contends that the judgments of conviction 
rendered against him in this Court are nullities and that 
the sentences imposed are wholly void for failure to satisfy the 
mandates of due process. He alleges: (1) that he was ignorant 
of the specific charges lodged against him; that he was not 
served with a copy of the indictment prior to arraignment, and 
that the charge was not read to him at the time he pleaded 
guilty: (2) that he pleaded guilty solely because he was advised 
by agents of the Federal Bureau of Investigation that all other 
charges pending against him in other Courts would be quashed; 
(3) that he was ignorant of his constitutional right to counsel; 
that he was not advised by the Court of his right to counsel and 
that the Court did not assign counsel for him; (4) that he did 
not competently or intelligently waive his constitutional right 
to the advice and assistance of counsel; (5) that he was neither 
advised by the Court as to the nature of his plea nor as to the 
probable consequence resulting from such plea; (6) that al¬ 
though he has served out the sentences imposed against him by 
this Court, he is presently substantially prejudiced by the judg¬ 
ments of conviction: (7) that a motion to vacate and set aside 
the judgments of conviction is a proper corrective remedy. 
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This Court considered the motion under the provisions of 
Title 28 U. S. C. A. § 2255. That Section pi ovides: 

“A prisoner in custody under sentence of a court established 
by Act of Congress claiming the right to be released upon the 
ground that the sentence was imposed in violation of the Con¬ 
stitution or laws of the United States, or that the court was 
without jurisdiction to impose such sentence, or that the sen¬ 
tence was in excess of the maximum authorized by law, or is 
otherwise subject to collateral attack, may move the court 
which imposed the sentence to vacate, set aside or correct the 
sentence. 

“A motion for such relief may be made at any time.” 
61 On November 29, 1950, this Court rendered a memo¬ 
randum decision in which it granted the motion to pro¬ 
ceed in forma pauperis and denied the motion to vacate and 
set aside the sentences of the Supreme Court of the District 
of Columbia imposed May 3,1935. The Court said: 

“Petitioner is not a federal prisoner in custody under sen¬ 
tence of a federal court. He is in custody of the warden of a 
state prison, serving a sentence imposed by the court of that 
state, which sentence is made longer by the state for a person 
who has been four times convicted of a felony. * * * It 

follows, therefore, that this Court is without jurisdiction.” 
(Citing U. S. v. Calp, 83 F. Supp. 152, 156; Gayes v. State of 
N. Y., 332 U. S. 145, 67 S. Ct. 1711). 

In December 1950 the defendant filed a request for recon¬ 
sideration of the motion, whereupon this Court appointed Jo¬ 
seph A. Rafferty, Esquire, a member of this bar, to represent 
him. On February 23, 1951, counsel for the defendant filed a 
motion to vacate the order of this Court of November 29, 1950 
and for a rehearing of the motion to vacate the judgments of 
conviction. On March 9, 1951, this Court granted that part 
of defendant’s motion which requested a rehearing of the mo¬ 
tion to vacate the judgments of conviction, and took under 
advisement that part of the motion which requested vacation 
of the Court’s order of November 29, 1950. On May 16, 1951, 
an order was entered granting defendant’s motion to vacate 
the Court’s order of November 29,1950. 
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On June 13, 1951, counsel for the defendant filed a memo¬ 
randum in support of the defendant's motion to vacate judg¬ 
ments of conviction in which it is contended: (1) that the 
judgments of conviction herein are void for the reason that 
the Court lost jurisdiction by the failure to provide counsel 
for the defendant, who had not waived his constitutional 
guaranty; (2) that this Court has authority to grant de¬ 
fendant’s motion under the power vested in it to grant 
62 a writ of error coram nobis; (3) that the judgments of 
conviction herein are subject to collateral attack, in ac¬ 
cordance with the provisions of § 2255, Title 28, U. S. C. A. 

The deefndant is not now a prisoner in custody under sen¬ 
tence of a Court of the United States. § 2255 provides that 
the motion may be made at any time where the petitioner is in 
custody under sentence of a Federal Court. Defendant, there¬ 
fore, does not meet the requirement of § 2255. 

Sixteen years have elapsed since the defendant was convicted 
in this Court. He not only completed service of the sentence 
imposed here but served other sentences in Virginia. He cer¬ 
tainly has not shown reasonable diligence in presenting his 
claim, for it was not until he was serving the New York sen¬ 
tence that he sought to attack the validity of the judgments 
of conviction here. In United States v. Moore , 7th Cir., 166 
F. (2d) 102, the Court said: 

“The reasons which support the rule requiring diligence 
seem obvious. The Government must assert its cause of action 
against the defendant within a limited time; and, after judg¬ 
ment. especially upon a plea of guilty, it may naturally as¬ 
sume that the transaction is closed and rely upon finality of 
the judgment. Consequently, there is no reason for longer 
preserving evidence and maintaining contact with witnesses. 
Law enforcement officials change, witnesses die, memories grow 
dim. The prosecuting tribunal is put to a disadvantage if an 
unexpected retrial should be necessary after long passage of 
time. Of course, these considerations should not work to the 
disadvantage of a defendant who acts promptly, but if, after 
knowledge of the facts relied upon, he willfully delays the as¬ 
sertion of his rights to the disadvantage of the Government, 
the result may often be not the granting of a new trial to a 
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defendant but the practical denial of any support for the Gov¬ 
ernment to prosecute its action. All limitations upon the as¬ 
sertion of rights and the granting of remedies are based upon 
sound public policy, reasons for which need no further elabora¬ 
tion but apply to and are the basis for the requirements of 
diligence. 

63 In the Moore case, supra, the Court denied a motion 
to vacate the Federal sentence on the following grounds: 

(1) that it must appear that a retrial would result in a different 
judgment from the one vacated; (2) that the petitioner had 
slept upon his rights; and (3) that the defendant at the time 
of his subsequent sentence as an habitual offender had full 
opportunity to contest the validity of the earlier sentences. 

The defendant has no greater rights under a writ of error 
coram nobis than under § 2255, for this section is in the nature 
of an application for a writ of error coram nobis, and the Court, 
in United States v. Calp, United States District Court of Mary¬ 
land, 1949, 83 F. Supp. 152, held that Section 2255 is the mod¬ 
ern substitute for the ancient common law writ of error coram 
nobis. 

Defendant says that he contested and challenged every issue 
at the hearing had in the Westchester County Court in the 
State of New York prior to his sentence and also says he was 
estopped from challenging the constitutionality of his Federal 
conviction. The affidavit of the Assistant District Attorney of 
Westchester County, New York, which has been filed in this 
case, denies that he ever challenged the constitutionality of his 
convictions in the Supreme Court of the District of Columbia. 
The records of this Court also show that at no time has he 
attacked the validity of the judgments of conviction of 1935. 

Defendant has not denied his guilt in this case, but admitted 
it when interviewed by the Federal authorities after he was 
sentenced. According to the certified copy of defendant’s 
admission summary in the Atlanta Penitentiary, he admitted 
the charge and assigned as the motive “easy way to get money/’ 
Because this Court is without jurisdiction to grant the 

64 relief sought under § 2255 of Title 28, U. S. C. A.; be¬ 
cause there is no showing that a retrial would result in 

a different judgment, that is. a showing of fact constituting a 
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valid defense or of the possibility of proving innocence; be¬ 
cause the defendant has too long slept upon his rights; and 
because the defendant at the time of his subsequent sentence 
as a habitual offender had full opportunity to contest the 
validity of his prior convictions, it is, by the Court, this 20 
day of September, 1951, 

ORDERED that the motion to vacate and set aside the two 

f 

judgments of conviction rendered against him in this Court 
on May 3, 1935 be, and the same is hereby denied. 

Edward M. Curran, 

Judge. 
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